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ENEMY GOODS AND HOUSE OF TRADE 
By Thomas Baty, LL.D., D.C.L. 

I. General 

It is proposed to examine shortly, in the following pages, the precise 
extent to which a neutral's commerce with a belligerent country is liable 
to interruption by the cruisers of the opposite belligerent, apart from the 
traditional doctrines of blockade and contraband, and from the practice 
of reprisals. We shall also eliminate the operation of the dogma of con- 
tinuous voyage. Needless to say, that dogma is one which introduces utter 
uncertainty into the realm of prize law, and makes it easy for belligerents 
to behave towards neutral commerce in a quite arbitrary fashion. "When 
combined with a swollen list of contraband, its application amounts to a 
complete control of commerce by belligerents; and might best be met by 
a friendly war being commenced between neutrals, who might thus, perhaps, 
regain the freedom of which they otherwise stand deprived. But taking 
the dogma as it stands, we cannot but realize that its true design and 
justification is to restore to belligerents their old liberty of seizing enemy 
property withdrawn from them in 1856 by the Declaration of Paris. That, 
and not the pernicious influence of railways, is its true raison d'etre. "When 
Chief Justice Chase, by his casting vote in the United States Supreme 
Court, laureled the doctrine during the American Civil War, it was with 
no idea of countering the influence of railways in his mind. Railways 
were not important in that connection. No railway, at that time, traversed 
the waters of the Gulf of Mexico. Nassau was on an island. Any influence 
that railways may have exercised, in making a belligerent territory more 
accessible from neutral ports, is more than offset by the enormous power 
of controlling commerce exercised by the modern fast cruiser — a power 
incomparably greater than that of the old frigate over the old merchant- 
man. 1 

Accordingly, if the continuous voyage dogma be duly anathematized 
in the interest of a modicum of decent security for neutrals, it will scarcely 
be possible to avoid the substitution, in some form or another, of liberty 
to intercept the enemy's goods laden on neutral ships. The neutral in that 
case will preserve his ship, will even get his freight, and no harm will 
be done to anybody except the enemy, — a much more satisfactory state 
of affairs than the present, when by a forced and unnatural series of 

iSee, for succinct statistics, the writer's Prise Lata and Continuous Voyage (Lon- 
don), 1916. 
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fictions, innocent cargoes are treated as contraband, and are held to involve 
forfeiture of ship and freight, — a virtual return to the brutal old doctrine 
of la robe ennemie confisque le vaisseau ami. In that event, the question 
of whether particular goods are really intended for, or are coming from, 
a particular enemy must always be important. The question we shall 
examine, therefore, is the position of the importer and exporter in the 
enemy country. When is he an enemy? 

Putting aside the test of political nationality as of doubtful admissi- 
bility, 2 it may, I think, be taken as demonstrated that the test of domicile 
intends merely the domicile of ordinary private law. The same considera- 
tions as are decisive in private law cases were adverted to by Scott as 
decisive in the leading cases of The Harmony and The Indian Chief. Prize 
decisions and divorce and testamentary decisions are quoted indiscrimi- 
nately in prize and municipal cases. Prize domicile is simply civil law 
domicile. It is adopted as a test, because a person's settled residence is 
where he normally spends, and may be expected to spend, his money. As 
Scott explained in The Harmony (2 C. Rob. 325), it is there that his net 
resources may be drawn on for the prosecution of the war. 

His "house of trade," on the other hand, is where he makes his money. 
To attack it is, in part, analogous to taxation of income at the source. It 
is really a mode of attacking the numerous small incomes of the small 
people whom he employs. Their domiciles are where they work ; and their 
employer's "house of trade" embraces them all. Also it attacks the advan- 
tage which accrues to the population through the operations of the house 
of trade, which enables them to exchange their superfluities for more needed 
commodities. 

The idea that "prize domicile" is something different from "civil law 
domicile," and means "trading residence" is, as I have elsewhere shown, 
perfectly irreconcilable with the cases and, moreover, attributes a singular 
imbecility to the courts. Since every trading residence of a kind calcu- 
lated to attract the imputation of enemy character involves the setting up 
of a house of trade, the introduction of the test of domicile, if domicile 
means trading residence, would be entirely superfluous. "House of trade" 
would be a sufficient conception to include all cases. 

For the demonstration of the principle that domicile is not, in the eye 
of prize law, a kind of watery "house of trade" in which personal residence 
supplies the want of substantial business apparatus, the reader is referred 
to the (Edinburgh) Juridical Review (October, 1909, page 209), and to 
the Journal of the Society of Comparative Legislation, IX, 157; X, 183 
(a discussion between Professor Westlake and the present writer). 

2 In Anglo-American law, that is. In most other systems, it is the decisive test. 
There seems no decisive case or authority against its being recognized in Anglo-Ameri- 
can law as an additional criterion of enemy character, though the better opinion is to 
the contrary. See War and Its Legal Results (Baty and Morgan), pp. 306, 310. 
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We shall now assume that the criteria of enemy character are two: 
(1) civil law domicile, and (2) the possession of a house of trade; that is 
to say, the carrying on of a course of trading, whether in one's own office 
of bricks and mortar or not, in the enemy's country. We shall not forget 
that (3) political nationality may perhaps turn out to be another cri- 
terion, and (4) the minor fact that the raw produce of the enemy's soil 
is (at any rate until resold) of enemy character. And we now set ourselves 
to inquire in detail, as the really central inquiry, what is the possession 
of a house of trade, referring readers, who may be uncertain as to the true 
meaning of domicile as a term of prize law, to the articles just cited and 
to our incidental discussion of the point when dealing with the authorities 
later. 

II. House of Trade 

The more one looks at this question, the more elusive and baffling it 
becomes. Nobody takes or sends goods to a given country to dump them 
on the rocks. Few take goods to a given country to enjoy and consume 
them there. The purpose of import is, in general, sale, and if every one 
who sends goods or has goods sent to himself or his agents in a belligerent 
country, intending to sell them, has ipso facto "a house of trade" in bellig- 
erent territory, it is difficult to see how it can ever be practically possible 
for a merchant to send goods as his own neutral property to a belligerent 
territory at all. If they are to be commercially dealt with, it must be by 
or on behalf of their owner himself, unless his duties are confined to the 
mere delivery to a previously ascertained purchaser. General export to 
the belligerent territory of goods to be marketed there would be impossible. 
The marketing would be the carrying on of a "house of trade." But The 
Anna Gatharina (4 C. Eob. 119) shows distinctly that a neutral can export 
for a market and deal commercially with the goods in the enemy's territory 
without having a "house of trade" there. But then it becomes difficult, 
indeed, to say what he may not do. We cannot say that he can only 
make such imports and sales casually : he may carry on a permanent course 
of dealing. As Dexter puts it in The San Jose Indiano (2 Gall. 277) : 
' ' Though it be true, that a neutral may carry on commerce, in time of war, 
with our enemy's country, yet he cannot carry it on in that country." 

Personal Presence. Nor does there seem to be any reason why the 
mere fact that the principal or one partner is locally in the enemy country, 
or is not only there, but actively engaged in the business there, should 
make any difference. 3 Sir Croesus Midas is the proprietor of a business 
which has come down to him from his grandfather, Sir Georgius Midas. 
He spends all of his time at Monte Carlo and the business is managed 
by a head clerk in London. It would not make it any the more an English 
business if Sir Crcesus lived in the Isle of Wight; or if he attended daily 

3 See The Jonge Klaxsina, 5 C. Eob. 297, and our comments, infra. 
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at the office in Mincing Lane. Of course, if he is domiciled there, it is 
different. In that case a new and independent ground of confiscation 
would arise — but we have ruled out domicile for the present. We are 
speaking of carrying on a house of trade. But this example puts us, 
perhaps, on the track of the elusive basic ideas: the brain and nerves of 
the business, in the instance supposed, are in England. Suppose Sir Croesus 
began personally to cable his instructions from the south of France, or to 
assemble around him a little cabinet of central control there ; then it might 
begin to seem less like an English, and more like a French, business. 

Agency. Certainly it is not the apparatus of clerks and managers 
which makes the "house." But, on the other hand, it is not the chief 
directing mind which necessarily makes it. A mere agent, liable at any 
time to dismissal and control, may quite possibly constitute a nucleus of 
business, making his dispatch amount to the establishment by his principal 
of a house of trade in the country to which he is sent. Nor is the greater 
or less initiative which is left to him apparently decisive, though it must 
be important. The great test in Stowell's mind, as in Story's, appears 
to have been the general * or specific nature of the business. If an agent 
is sent abroad to do general business, then you have probably established 
a house of trade in the country where he has his center. Presence of the 
principal or uncontrolled manager 5 is by no means essential. 

But then the great difficulty arises, — is not the general business, so 
carried on, just a part of the one and indivisible business of the neutral 
house? Stowell never quite grappled with this difficulty. But he did 
indicate in The Jonge Klassina that if it had not been for the recurrent 
personal intervention of the proprietor, present on the spot, the trade done 
by an agent stationed in the enemy country might conceivably have been 
regarded as not being enemy trade — general in its nature as it was. And 
in Portalis' case (in The Jonge Klassina, 5 C. Rob. 303) a mere agency 
established in the enemy's country, of a substantial neutral business, was 
held not to be an enemy house of trade, though apparently doing general 
business with full initiative. 6 These are stubborn facts, which prevent us 
from laying down any real principle that it makes one pro tanto an enemy 
to carry on a general business in the enemy country. It remains true that 
the business thus carried on is only part of the proprietor's whole business 
activity, which may be centered overwhelmingly in a neutral territory. 

4 General as regards customers and transactions, that is; not as regards lines of 
goods. 

* By this term we shall denote a chief business executive who is technically an agent 
or servant, but whose principal has no business activities of the class concerned. 

« This can only be surmised. But the surmise is a strong one, as, if the agent had 
been at all devoid of initiative, the case would hardly have been worth pressing Stowell 
with, or worth his attention in giving judgment. Nor would such an hypothesis have 
been in accordance with the circumstances of the time or the exigencies of international 
commerce. 
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It is useless to deny, however, that the slipshod aversion from clear 
thought, which is characteristic of the average civilized human being, has 
caused a strong tendency to regard those agencies, which are termed loosely 
"branches," as independent entities. Thus one bright genius in the City 
of London devised, some years ago, the idea of a "branch" of a bank 
drawing a check on another "branch" of the same bank; i.e., of the banker 
asking himself to be so good as to pay himself or a third person. The 
courts tore the notion to pieces, but legislation was required to effect a 
compromise with the hazy ideas of the average citizen. And in the recent 
hostilities, a similar consideration lay at the root of the British qualified 7 
exclusion of "houses" or "branches" established in the countries by British 
or German firms from the terms of the proclamation of August 5, 1914, 
against "trading with the enemy"; and of the official Treasury statement 
(August 21, 1914) that trade with a neutral or British "branch" of a 
hostile firm was permissible, so long as "no transaction with the head 
office ' ' was involved. Since a branch is an agent, if anything, it is obvious 
that transactions with the branch, qua branch, must inevitably, in law, 
be transactions with the head office. A transaction with an agent, as such, 
must be a transaction with his principal. It is doubtful if the Treasury 
quite knew what they meant themselves ; but as they cannot have intended 
a nugatory statement, they appear by "transactions" to have meant trans- 
actions which ordinarily would not be reported to the head office, but 
would only affect the net financial account of the working of the "branch." 
In other words, the branch is envisaged as an independent entity which has 
an independent balance-sheet and an independent profit or loss. 

Is this a characteristic of all ' ' branches " or " agent-houses ' ' ? One would 
be slow to believe it to be necessarily such. The business due to the exist- 
ence of the branch may never be done directly through its agency : it may 
be established to collect orders only, or to keep the products of the business 
before the local public. There seems to be no reason for treating such 
houses or branches as neutral or allied, when the principal house by which 
they are established is carried on in the enemy country. And the mere 
fact of a separate balance-sheet being struck cannot make any difference. 
A business is not a juridical monstrosity, whose limbs can be lopped off 
so as to become separate entities at will; nor does its mode of internal 
organization or of account affect the crucial point of substance, viz., — that 
its "branches" are merely modes of its own activity, their gains its gains, 
and their losses its losses. Probably behind the British proclamations was 
a lurking recollection that "trading with the enemy" properly means the 
transmission of money or goods to or from the enemy's territory — and on 
that footing, the exemption of agents acting in one's own territory for 

7 Banking houses were not fully exempted. Proclamation of January, 1915. 
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enemy firms or persons is perfectly natural and proper. Unfortunately, 
"trading with the enemy" was not confined to this, its traditional meaning. 3 

This is a momentary digression, however. We are not concerned with 
trade between belligerents, but with the trade of a neutral with one bellig- 
erent, and not with municipal regulations, but (mercifully) with the law 
of nations, which is common sense. Import and sale, produce and export, 
are competent to neutrals in a belligerent country, whether we call them 
a "house" or not. If they have nothing that can be styled a "house" else- 
where, then it will be very difficult to avoid saying that they have a "house" 
in the belligerent country. In fact, the word "house" is ambiguous. Some- 
times it means a partnership, sometimes an agency. A business man may 
speak of "our Melbourne house," or of "our Hong Kong house" — meaning 
really ' ' our agency, ' ' but the Melbourne or Hong Kong employees will refer 
to themselves as part of the one and undivided "house" of Aitken, Holloway 
& Douglas, let us say, of Liverpool. In more than one case, we find the 
court speaking of a house having a house. 9 

Still, it does not follow that, because an establishment in an enemy 
country is merely an agency for a principal business established in a neutral 
country, it cannot be an enemy "house of trade." If A, trading in Utopia, 
sends an agent, or a hundred agents, to Barataria for the better perform- 
ance of his business, he does not necessarily start a Baratarian house of 
trade. If he sends an agent to Barataria to establish a new line of busi- 
ness, entirely unconnected with his own, he, equally clearly, does set up 
a house of trade in Barataria, but the line between the two is difficult even 
to sketch in the faintest degree. 

The True Limitation. Suppose, for instance, that Mr. Salmon is a 
hardware merchant in Philadelphia. There is nothing to hinder him from 
buying stoves and sending them to Bellonaland in perfect safety. There 
is nothing to hinder him from stationing an agent in Bellonaland to advise 
as to shipments, and practically to order goods out. There is nothing to 
prevent his actually proceeding thither, and doing the agent's work, i.e., 
having the goods sent out to him. But the point is, neither the agent nor 
himself must order goods at large. If they do, they run in danger of 
becoming Bellonaland merchants. The direction must always (or, at least, 
habitually) pass through the machinery (single as it may be) of a manager, 
proprietor or agent of the business in neutral territory. It may seem 
strange that Salmon cannot write direct from Bellonaland to his Birming- 
ham or Pittsburgh manufacturing correspondents and say — "Ship me one 
hundred stoves as per catalogue to Bellonaport," when he can say to his 
Philadelphia manager, "Get Chamberlain of Birmingham to send me one 
hundred stoves to Bellonaport." And perhaps to do so on one or two 

s May the reader be referred to War and Its Legal Results (Murray, London) by 
Professor Morgan and the present writer, p. 294 seqJ 
9 Cf. The Juffrouw Louisa Margaretha, 1 C. Rob. 203. 
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occasions, if there was really a substantial Philadelphia business going on, 
might not be fatal. But in other cases there is a real interposition of a 
crucial step in the neutral country, 10 either: (1) the approval and adoption 
of the direction reported as desirable by the agent in the enemy country; 
or (2) the selection of a manufacturer or producer to fill the principal's 
(or the uncontrolled manager's) direction; or (3) the repetition of his 
wishes to the producer indicated by him; or (4) the appropriation of the 
proprietor's own goods to his direction. 

There seems no reason why goods should not be ordered in the bellig- 
erent country to be procured and forwarded by a branch house in a neutral 
country. The firm is as much there as it is at the chief house, if indeed 
there be a chief house (it may be difficult to define that expression if the 
proprietor is constantly traveling). If Salmon were in Gothenburg he 
could buy stoves and send or take them to Bellonaland. I do not see why 
he may not send to his permanent agent there for them, just as well as 
to his manager at Philadelphia. 

If there is no such controlling mind in the belligerent country but a 
mere agent, then a somewhat less severe rule will be applied ; and although 
a general trade may be done in the belligerent country, it is possible that 
it will be regarded simply as an ancillary part of the activities of a single 
undivided trade — the trade of the neutral house. At all events, we may 
say that more numerous acts of general trade would not be so prejudicial 
in this case as if they were the acts of a principal or an uncontrolled 
manager. Much, in either case, will depend upon the scale of the business 
done in the hostile country, as compared with that done in the neutral one. 

Manufacturers. Where the merchant is also a manufacturer, the 
question becomes considerably simplified — at any rate, in the case in which 
he markets his own goods only. In that case, it would seem that all his 
goods, whenever and by what agency dealt with, must generally be referred 
to the place where the goods are manufactured. Let A, a domiciled French- 
man, have a piano factory in Canada, and many wholesale shops throughout 
the world, including one in New York. En route to New York by sea, if 
the United States was at war, one would say the pianos belonged to a 
Canadian house. Aliter, if the factory was a small item in the firm's 
activities. 

Transactions Affected. Note, however, that it is not those goods alone 
which are involved in the particular transaction that fills a merchant with 
the character of carrying on a house of trade in the enemy country, that 
are liable to be considered enemy goods. It is all articles connected with 
the house the existence of which is so established. And, therefore, if a 
merchant, being more or less temporarily in a belligerent country, enters 

io Of course, it must always be understood that a substantial ( and perhaps pre- 
ponderant) general business is being done in the neutral country. Otherwise, it is 
only a blind. 
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upon a course of indiscriminate ordering from abroad, it is quite on the 
cards that his otherwise legitimate consignments from his own neutral 
house and its branches may be considered to be connected with his new 
and belligerent house of trade, not as exports, but as imports. An ancillary 
order would, of course, not affect his position. An import of screws, for 
instance, to complete the instalment of complicated machinery, exported 
by a neutral house, would not make the owners an enemy house of trade, 
even if such import were procured from an outside source by their agent 
in the belligerent country. 

Bankers, Financiers, etc. Although the business of financial houses, 
such as banks, insurance offices and the like, is not strictly a trade, the 
principles respecting trade must have an analogous application to them. 
What is the position of securities, the property of such concerns, in transit 
on the high seas ? Cash, of course, is contraband ; but securities have never 
been treated as such. Is a London bank's negotiable paper, en route to 
its branch in a belligerent country, confiscable? The bank is certainly 
doing business in the latter country — but we have seen that there is no 
enemy character involved in taking goods to an enemy country, and there 
does not seem to be a higher degree of identification in conducting financial 
transactions there. One does not become an enemy banker by lending 
enemies money, though it may be difficult to get it to them. 

It is hard to resist the conclusion, nevertheless, that, in practice a 
neutral financial concern functioning in the belligerent country will be con- 
sidered pro tanto belligerent. The present writer is not prepared, with 
a logical reason, to justify such a conclusion, which seems opposed to the 
analogy of mercantile affairs. Perhaps it is easier to draw a line, in the 
latter case, between trade with, and trade in, a country; the former being 
competent to neutrals as such, and the latter incompetent : whereas no such 
plain distinction can be drawn dividing the operations of banking into 
two clearly separated parts. But, in the case of insurance, it ought to be 
quite capable of being drawn. A marine insurance office, opened in Ham- 
burg by New Yorkers, is mei'ely a mode of doing business between New 
York and Hamburg. Remittances of securities by the one office to the 
other ought, on principle, to be remittances by one American agent to 
another, in order to enable them to carry out the work of their principal's 
American house of trade. It might be difficult if the Hamburg office invited 
insurances to be effected there by correspondence by parties in other 
countries. 

Propositions. Enough has been said to indicate the elusive nature 
of the subject. The writer is keenly aware of the unsatisfactory character 
of the discussion above put forward; but as little has been published on 
the topic, it is thought that it may be accepted as a basis for further inquiry. 
Legal science certainly failed adequately to deal with the problem of 
continuous voyage between 1864 and 1904. Every jurist would then have 
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been willing to admit that the enormous interference with neutral trade 
which the war of 1914 witnessed was not in accordance with principle. No 
country would have permitted a weak belligerent to deal so with its marine. 
But because of the refusal of the Continental jurists to see the uselessness 
of ideal restrictions on belligerent Powers, depending on the delicate appre- 
ciation of evidence by national prize courts, science gave forth a hesitating 
and uncertain sound on the novel proposition. The result was to encourage 
the vast encroachments of to-day. 

It is the hope, rather than the expectation, that modern science will 
rise to a more emphatic appreciation of what is practical and necessary, 
if neutral rights are not to be playthings, that this paper, full of crudities 
as it is, has been written. It may shortly be advanced that: 

1. Questions of domicile must be put aside as totally separate from 
questions of "house of trade." 

2. In determining the neutral or enemy character of a "house of 
trade," the residence, presence, or active participation of the owner or 
owners (or "uncontrolled managers"), is not in itself decisive. 

3. The most important element is the general nature of the business 
carried on, as distinguished from specific business connected with the 
genuine (and preponderant?) activities of the same firm or person in 
neutral or friendly countries. 

4. Less important elements are: 

(a) The degree of practical independence exercised by the agent in 
charge. The greater this is, the more likely is the business to be a house 
of trade in the enemy country, and not a mode of action of the house 
of trade in a neutral country. 

(b) The recurrent or habitual presence of a partner or proprietor. This, 
though it may lessen the independence of the permanent agent, supplies 
an element of independence to the business, and may turn the scale. 

(c) The comparative importance and the general character of the busi- 
ness carried on in the neutral country. This will not infrequently be 
decisive. 

(d) The allegiance and domicile of the proprietor. If either of them 
is that of the belligerent country where general business is done, the fact 
may have great weight. 11 

(e) The allegiance and domicile of the employees. 

5. The local situation of the directing head of the entire business will 
not generally be of great importance if a center of general business activity, 
with considerable freedom of initiative, is established in a belligerent 
country. Nor will the locale of the controlling and supervising staff in a 
neutral country be decisive in such a case. 

6. Given that the business conducted by an agent, partner or pro- 

11 The Virginie infra (concluding part of this article in the next number) 
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prietor in a country -which is not that of the firm or proprietor 's principal 
business activity, is of such a character as to be considered an enemy house 
of trade, goods connected with transactions "originating" with it are liable 
to be treated as enemy goods. But the meaning of "originating" is obscure. 

7. It is not a transaction "originating" in a belligerent country for 
the agent of a neutral house to order goods from his firm in a neutral 
country or its servants or agents, or to dispateh them to the same, pro- 
vided he is not carrying on a general business in a belligerent country 
(Cf. The Jonge Klassina). 

8. The application of these analogies to the case of financial houses 
is uncertain and obscure. 

9. In the case of merchants, or exporters, who are also manufacturers, 
their goods will prima facie be connected with the place of manufacture 
rather than that of distribution, at any rate until received in the latter 
place. 

10. In the last proposition, "manufacture" may be extended to cover 
all modes of production, except the cultivation and preparation for the 
market of the raw produce of the soil (including mines and minerals, oil, 
stone, etc.). The exemption of fishermen seems no longer logical or neces- 
sary, now that the fishing trade has become one of organized capitalism. 

11. The raw produce of enemy soil and fisheries is always liable to 
be treated as enemy goods. Quare whether and how far (a) sale and (b) 
manufacture is, of itself, sufficient to deprive it of this character. 

III. Authorities 

It will now be convenient to examine the authorities bearing on the 
question, with a view to a further elucidation of the principles. 

It will be observed that there are two points on which we shall lay 
stress: (1) the elements which constitute a house of trade, and (2) the 
eventual confusion which arose, about 1814, between the conceptions of 
"house of trade" and "domicile" — counsel sometimes going so far as to 
say that domicile meant trading, and judges giving color to this strange 
doctrine by introducing the term "commercial domicile." 

Westlake observes in his well-known book on Private International 
Law (§ 279) that "the domicile by which the belligerent or neutral char- 
acter of property is determined for the purposes of war" is a totally differ- 
ent thing from civil law domicile, and that cases on the one topic cannot 
be applied as authorities on the other. Prize law domicile, according to 
him (though he rather illustrates than defines it), is wrapped up in trade, 
and he styles it "trade domicile." 12 This is a gross confusion of thought, 
resulting from a failure to discriminate between domicile and the so-called 

12 See also Westlake's International Law (War), II, 141 seq., where he seems to 
admit civil law domicile as a criterion of enemy character, but apparently only in the 
case of a trader, and not very explicitly or plainly. 
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"commercial domicile," which is nothing more nor less than "house of 
trade." Wildman, in his book published in 1850, makes this distinction 
very clear. He classifies the various ways in which persons may become 
affected with the enemy character, and of these the first two are (p. 36) : 
(1) personal domicile, or national character acquired by residence; (2) 
commercial domicile, or national character acquired by trade. This latter 
is constituted merely by trade, and has nothing to do with residence. It 
is the business, not the trader, which is, so to speak, "domiciled" in the 
enemy country. Consequently, when Westlake says that prize law domicile 
is a different thing from civil law domicile, and when Lindley observes 
that the only important thing in ascertaining national character in time 
of war is the place where a person trades, 13 they confuse "domicile" with 
"commercial domicile," and forget that the ordinary personal domicile of 
civil law is also a criterion, and the main criterion. But the fact was not 
forgotten by the Lords in the great case of Udny v. Udny (1869), 1 Scotch 
and Divorce Appeals, 441 ; nor by the other high authorities, such as Story, 
who have quoted prize cases and testamentary and matrimonial cases 
indiscriminately to establish points of the law of domicile. 

The St. George. This is cited as a tolerably early case (1666) of the 
application of the principle of domicile; and it will be noted that it is 
stated to override allegiance (though this may have been because allegiance 
often in those days went along with duly registered and licensed domicile). 
One Du Pri6, a born French subject, was domiciled in Hamburg for twenty 
years, "which regularly is sufficient," reported Sir L. Jenkins, "in law 
to excuse him, as I humbly conceive, from being subjected to the same 
reprisals with the rest of his countrymen." We may quote also another 
opinion of Sir Leoline, regarding the status of a born Dutchman domiciled 
in Sweden. "If the war in 1672 had happened to have been against 
Sweden, and not against Holland, ... his being a sworn burgher at Colmar, 
and his paying Scot and Lot there, would, as I take it, have made him 
good prize, and that justly too; his being a Hollander born, his having 
a house at Amsterdam, and his passing a winter there, . . . would not 
have saved him." 14 

The Chester (2 Dallas, 41). There is no reason to suppose that, in 
this early case before the Federal Court of Appeals (3 May, 1787), the 
court meant to lay down any other fact of national character than domicile. 
"Peter Theodore Vantylengen appears to have been a merchant, in a 
British settlement, on the Bay of Honduras; not barely having a transient 
residence, but carrying on trade from that settlement, like other inhabi- 
tants. It is not material to whom his natural allegiance was due." The 
contrast is between residence and allegiance: trade is only called in to 
show the settled and permanent character of the residence. 

13 Janson v. Driefontein, etc., Law Reports ( 1902 ) Appeal Cases, p. 505. 
« Wynne, Life of Jenkins, Vol. II, pp. 730, 785. 
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The Juffrouw Louisa Margaretha. It seems a curious expression 
to say that a house of trade lias a house of trade: what exactly it means 
may be doubtful. Yet the expression was used in an affidavit in this case 
(April 3, 1781), briefly referred to in the well-known case of the Hoop 
(1 C. Rob. 203). This instrument ran to the effect that 

Mr. Escott was one of a house of trade, known by the name of Escott and 
Read, of London; that they had, for twenty years immediately preceding 
hostilities between Great Britain and Spain, carried on considerable trade 
to and from Malaga, and had an established house of trade [qu., an estab- 
lished agent or partner] at Malaga, where Mr. Escott had resided about 
thirty years preceding. . . . 

This is a real instance of the two meanings of the term ' ' house of trade. 
In the first place it means a partnership, in the second place an agency. 

The Jacobus Johannes. This is a case which really decides much less 
than it appears to. A, a proprietor of the business, received, in belligerent 
Holland, cargoes dispatched by his partner B, on their joint account in 
and from a Dutch settlement, St. Eustatius. A was resident and apparently 
domiciled in Denmark, — at any rate he was not domiciled in Holland, and 
it was held by the Lords' Commissioners of Appeal in England (Feb. 10, 
1785) that his goods concerned in the transaction were not confiscable, 
though the share of his partner was so, on account of B 's having acquired 
a Dutch domicile. But it was not held that the partners were not carry- 
ing on a Dutch house of trade at St. Eustatius; on the contrary, Stowell 
expressly says, in the Vigilantia, they were partners in a house of trade. 
It is of importance to note, therefore, that a house of trade was considered 
to exist in Dutch territory when (1) one partner and the only or principal 
counting house was there, (2) that partner was domiciled there, and (3) 
the business consisted of collecting Dutch produce there and shipping it to 
other countries (and apparently usually to the agent of the firm, or a 
partner temporarily at least in Holland). 

The Osprey. This case proceeded on the same lines ten years later 
(Lords, March 28, 1795). A fishery was carried on in France ; the share of 
a partner "domiciled" in France was condemned, while the share of a 
partner "resident" in America was restored. It is not surprising that 
Stowell adds that : "From these two cases a notion had been adopted that 
the domicile of the parties was that alone to which the court had a right 
to resort (ibid., 14). 

Zacharie, Coopman & Company's Case (The Nancy, Liberty, Essex, 
etc.). But in 1798 (April 9), the Lords laid it down that whether or not 
these cases might have been rightly decided, it was not competent, after the 
war had commenced, to enter into or continue in a house of trade in the 
enemy's country without forfeiting the neutral character. The neutral 
trader may withdraw his goods in safety, and that is all that The Jacobus 
Johannes and The Osprey meant. It would seem in this case, of which there 
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is no real report, that the Lords were not considering the case of a sole 
trader, but that of a partner with other persons, established in, and probably 
owing personal allegiance to, a belligerent country. It might be thought that 
the position of a sole trader carrying on business in the belligerent country 
was indistinguishable in principle. Yet there is a kind of difference be- 
tween a person carrying on his own business in a country become belligerent, 
by agents and servants, and a person continuing to be a partner with 
domiciled belligerents. Consequently, in the next case we shall see Stowell 
still laying stress on the element of post helium interposition in the war, 
in a case where it was only neutral-domiciled traders that were concerned 
in the business. Of this great case, the real origin of the modern "house 
of trade" doctrine, we have, unfortunately, but the most meager report. 
It could doubtless be ascertained by a reference to the archives who were 
present at its decision, and no surprise would be felt if it proved to be the 
work of Sir William Grant. Grant, a much younger man than Lord 
Stowell, has had his fame obscured by the fact that he sat with colleagues 
in the sacred obscurity which surrounded the Lords Commissioners of 
Appeals in Prize Cases. Acton's slim volumes record a few of their de- 
cisions, but not many; enough, however, to show the great share which 
Grant took in them. 15 Grant became Master of the Rolls, but his work in 
the recondite sphere of specific performance, election and oy-pres, is 
scarcely the sort of thing calculated to secure immortality. To many it 
will seem that his clear and polished opinions show even a higher rank 
of judicial ability than do Lord StowelPs. If he sat in Zacharie's case 
(1798), we may confidently surmise that the principal share in the decision 
was his. 

The Vigilantia (1 C. Rob. 1). This was decided in 1798, and is the 
first of Lord Stowell's reported decisions. It was the case of a Prussian 
ship taken on May 4th of the same year during a voyage from Holland to 
Danish territory, viz., Greenland. Britain and Holland were at war. Ship 
and cargo 16 belondged to a Prussian merchant, Mr. Brower, but the ship had 
been Dutch, and the master swore that he believed the whole Prussian color- 
ing was fraudulent. 17 Stowell so held, but he proceeded (p. 11) to state his 
opinion that, even supposing Mr. Brower to be the actual proprietor of 
the vessel and resident at Emden, yet this vessel "and her concerns," how- 
ever it might be with respect to other ships and "concerns" in which that 

is There is one in the Appendix to the 5th Volume of C. Robinson's Reports : The 
William. 

is "There was no cargo," says Stowell, "but the vessel was fitted out with stores 
necessary for the Greenland fishery." 

17 An extraordinary vagueness as to nationality is revealed by the master's evidence. 
"He was born in Holland, he had always been a subject of the Batavian republic [or 
its predecessors, the States-General], but thinks, from a paper which he received from 
Emden, that he is now a subject of the King of Prussia," though he never was at 
Emden, and never took any oath of allegiance to the Prussian monarch. 
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gentleman might be engaged, were liable to be treated and considered as 
Dutch property. Unless it could be maintained as a rule, without any 
exception whatever, that the domicile of the proprietor was conclusive 
(p. 12), a ship which had all its commercial connections with Holland must 
be liable to condemnation. 18 The expression "house of trade" was not used, 
but the judge lays it down clearly (p. 15) that there exists "a doctrine 
supported by strong principles of equity and propriety, that there is a 
traffic which stamps a national character on the individual, independent of 
that character which mere personal residence would give him." This is 
the foundation of the doctrine of "house of trade" and obviously it has 
nothing whatever to do with domicile or personal residence at all. The 
doctrine, in this form, seems to have been new to Stowell, though he ap- 
proved it. "I am instructed in it," he says, "by Zacharie, Coopman & 
Company's case." Like the Lords in that appeal, unfortunately, Stowell 
does not lay down, even in the sketchiest manner, what the trading connec- 
tion constituting a house of trade may be. He limits himself to saying that 
it would exist in the particular case before the court, even if Brower were 
the real proprietor and really settled in Bmden. 19 "We have here a case 
of our hypothesis that no substantial work is done by the concern in the 
neutral country. In such circumstances, as was said above, it must be very 
difficult to make out that the house is a neutral one, functioning in the 
enemy country indeed, but having its central motive power in a neutral one. 

Here is a ship as thoroughly engaged and incorporated in Dutch com- 
merce as a ship can possibly be; she is fitted out uniformly from Amster- 
dam ; she is fitted out with Dutch manufacture ; she is fitted out for Dutch 
importation, — in all these respects employing and feeding the industry of 
that country; 20 she is managed by a Dutch ship's husband, and finding 
occupation for the commercial knowledge and industry of the subjects of 
that country; she is commanded by a Dutch captain; she is manned by a 
Dutch crew, and brings back the proceeds of her voyage, for the purpose 
of Dutch consumption and Dutch revenue. 

He lays great (and indeed decisive) stress, however, on the fact that 
this employment of the vessel as an asserted Prussian, had commenced 
with the war, continued with the war, and was evidently on account of the 
war. "We are left uncertain whether a pre-war Prussian owner, carrying 

is But cf. The Jonge Ruiier, infra (where, however, the ship does not appear to 
have been of previous enemy nationality ) . 

19 Emden, as is well known, was the great entrepSt for Holland and attempts were 
made (and failed conspicuously) in The Imina (3 C. Rob. 167) to have its commerce 
treated as enemy commerce. In The Jonge Pieter (4 C. Rob. 79) it was indeed held 
to be too dangerous a port for British subjects to trade with. The town had been 
Dutch until the eighteenth century. 

20 Cf. what was said, supra, as to the attack on a belligerent house of trade being 
in effect an attack on the small people who are employed by it. 
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on (with no Dutch partners) so Dutch a trade with no particular apparatus 
in Prussia, and with no specific control by himself, would have been equally 
harshly regarded. 

The fact that this, our basic case, concerns so peculiar a trade as the 
management of a single ship, makes it difficult to draw general conclusions 
from it. The conclusion, however, emerges that, if the carrying on of 
business in the belligerent country is such as to afford employment to a 
large number of persons, who are subjects of (and permanently domiciled 
in) that country, a presumption at least arises that a belligerent house of 
trade has been set up. The conclusion also appears that, if business is 
habitually done without referring to the proprietor or uncontrolled manager 
established in the neutral country, and having nothing to do with the 
export or import of the products or requirements of the business in that 
neutral country, the mere fact that the proprietor is settled there will not 
of itself preserve the neutral character of the house, even though he takes 
some personal part in the business. 

What was in the judge's mind can best be appreciated from his sup- 
posititious case: 

Suppose the naval arms of France had been triumphant in her present 
contest with Great Britain, and that all the British Greenland ships could 
no longer have been navigated as such from British ports ; suppose [neutral 
merchants] should say, we will purchase your vessels, but they shall still 
navigate to Greenland; they shall still continue under your management, 
and be fitted out in your ports; they shall still contribute to the industry 
of your artificers; they shall be conducted by the skill of your own navi- 
gators, by the attention of your merchants, and they shall supply your 
manufactures and revenue, — in my apprehension the enemy would be 
justified in saying: "You, the neutrals, are in this transaction mere mer- 
chants of Great Britain, your traffic is the traffic of Englishmen; with 
respect to this commerce, it has all the marks of English commerce upon it, 
and as English commerce it shall be considered and treated by us." 

Here again the judge had obviously in mind the post-bellum initiation 
of the house of trade. And so far the doctrine still revolves on the danger 
of allowing neutrals to come in flagrante hello and defeat the belligerent's 
rights by carrying on his opponent's trade for him. 21 

The Emden (Nov. 6, 1798. 1 C. Rob. 16). "We mention this case, 
rather by way of parenthesis, because the master of the asserted Prussian 
owner's (Bauman's) ship, although a Prussian himself by birth, was held 
to have acquired a Dutch character for prize purposes by his employment 
for ten years on Dutch ships trading from Amsterdam, which employment, 
we suppose, may be called his "house of trade." "By such an occupation 
he is divested of his national character, and becomes, by adoption, a perfect 
Dutchman, ' ' says Stowell. And that, not because he had acquired a Dutch 

2i But cf. The Frederick (Sept. 7, 1803), 5 C. Rob. 8. 
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domicile, — "he is a simple man who has established no domicile by family 
connections. " 22 In The Endr aught (1 C. Rob., p. 22), a master, who was by 
birth a Dane, was considered a Dutchman "under the general rule that 
mariners are to be characterized by the country in whose service they are 
employed," 23 — where their house of trade is, so to speak. 

Inversely, in the case of The Minerva, 1 Privy Council Register (MS.), 
the crown was advised by the Privy Council to restore (though, of course, 
extra-legally) — "as the master is the owner, and has been so much engaged 
in the trade of his country. ' ' 

The Bernon (1 C. Rob. 102). The next reference to the matter ap- 
pears to be found in the case of The Bernon (Dec. 19, 1798). So far, it 
will be apparent that, to the possible surprise of the reader, the doctrine 
of "house of trade" is scarcely much more than a century old, and appears 
mainly as a doctrine directed against the interposition of neutrals in war- 
time to relieve a belligerent by taking up his trade, though the germ of 
a much wider doctrine had made its debut in Zacharie, Goopman's case. 
The Bernon was decided at a stirring moment. Napoleon made his inde- 
fensible attack on neutral Egypt in 1798 ; on Lammas Day the battle of the 
Nile was fought; and by the end of the year a Russian alliance against 
France was confidently counted upon in Britain. In these circumstances, 
The Bernon came before Lord Stowell. Although his language is general 
and looser, it does not seem to carry the doctrine any further, nor exactly 
to enunciate the wide doctrine of identification which might be deduced 
from Zacharie, Coopman & Co. The Bernon had been sold in belligerent 
Prance to an American. Unlike French law, Anglo-American law con- 
cedes the possibility that a ship, like any other article, may be bought by 
a neutral in a belligerent country and carried away. But it is a suspicious 
transaction, ships being so all-important to the belligerent, and the suspicion 
is much increased when the purchaser is closely identified with the bellig- 
erent country. That would have been enough to condemn The Bernon, and 
no house of trade doctrine was needed to reinforce it. Stowell took occasion, 
however, to say (ibid., p. 105) of the proprietor: "He may have been 
in Europe during the war, engaged in the trade of France ; and if so, such 
an occupation would supersede his pretended neutral character." 

This looks like a pretty broad enunciation of the doctrine of identifica- 
tion by trade, but Stowell lays little stress on it. His main concern is to 
establish an identification by domicile. The steps in his train of thought 
are, "He trades, therefore he probably resides permanently, therefore he 

22 This must be added to the long list of quotations which are conclusive against 
Westlake's theory that prize law domicile means trading residence and has nothing 
to do with ordinary civil law domicile. Cf. the articles cited, supra, in Jour. Soc. 
Comp. Leg. and Juridical Review. 

23 This would scarcely, it would seem, extend to the casual and fluctuating employ- 
ment of common seamen, or perhaps even of subordinate officers. 
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is probably domiciled." He begins by laying down the presumption of 
domicile from residence: 

Now first, wherever it appears that the purchaser was in France, he 
must explain the circumstances of his residence there; the presumption 
arising from his residence is, that he is there animo manendi 24, and it lies on 
him to explain it ; and, secondly, to satisfy the court fully on this business, 
the claimant ought to be prepared to meet the presumption which arises, 
as to the property, on the face of the transaction; and which is confirmed 
by the evidence of Mr. Alliston. This he was bound to accomplish. In 
what manner is it performed? 

The judge then examines the career of the claimant, Mr. Dunn, but 
entirely with regard to his residence, i.e., permanent residence or domicile. 
His trade is hardly alluded to, and only incidentally, as throwing light on 
his animus manendi. " I do not mean to lay down so harsh a rule, ' ' says the 
judge (p. 105), "as that two voyages from France shall make a man a 
Frenchman; I do not say that;" but he had not rebutted the presumption 
that, being 25 in France, he was there animo manendi. He had a wife and 
children in Boston, where he had lived fourteen years "when not at sea" 
(but he did not say how long that was) ; he had been at Bordeaux in 1796 
(and possibly long before) ; he was to return to Bordeaux whether he ob- 
tained a freight or not, and he seemed to have more or less permanent 
lodgings there. All of this is matter important for the ascertainment of his 
ordinary civil law domicile, hinging on his animus manendi. The element of 
house of trade only comes in, in the chance suggestion that even if his wife 
was in America, still his engagement in French trade would supersede his 
neutral character. It is thrown out as a last resource : even if it were held 
that his trading in France was not sufficient ground to infer an animus 
manendi, in the face of the fact that he had a wife in America, yet he was 
clearly carrying on French trade, and carrying it on by way of post-war 
interference, so that he would come within the principles of The Vigilantia. 

Another point occurs to the judge: as in The Vigilantia, the nature of 
the ship's constant employment may, in the case of a vessel, be important 
on the question of national character. "The employment of a vessel may 
impress a national character" (p. 102). This ship had previously made 

2* We adduce this as an additional proof that domicile, as the primary criterion 
of national character in prize cases, is simply the domicile resting on "animus manendi" 
of ordinary civil law, and is not a Pickwickian "prize" (or "trading") domicile, com- 
pounded of trade and residence in unknown proportions. The passage also supplies the 
reason why "residence" is so often used as synonymous with domicile: it generally 
followed that where one was resident, there one was domiciled. 

25 Note that he does not say "being and trading in France." This has an important 
bearing on Westlake's eccentric contention that "prize domicile" is something special 
and peculiar, flavored with trade. He does, indeed, say, when considering the effect of 
the claimant's admitted four years residence in France, that it is important to consider 
whether it was occupied in trading or how (p. 337), but simply because it would be 
a fair inference that if he was there to trade he could remain there trading. 
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a voyage from Bordeaux to a port of French naval equipment (Brest), 
with wine; a suspicious trade. But this Stowell held insufficient to con- 
demn. He refused, however, to allow the claimant to clear up the question 
of his domicile any further (his primary evidence contained much prevari- 
cation), and decided to condemn on that. 

As to the cargo, the report is very unsatisfactory. It appears not to 
have been claimed by the master or owner for himself, but for one Peters, 
of Bordeaux, apparently an American and "as good a neutral as myself" 
(one of the witnesses). Mr. Peters' career and commercial adventures are 
left in this vague state and do not concern us (1 C. Bob. 102). 

The Juffeouw Elbrecht (ibid., p. 127). In this case (Jan. 10, 
1799), the judge declined to say absolutely that the fact of a ship's being 
engaged continuously for three years in Dutch trade 26 would be enough to 
condemn her. The case was decided on another point — the alleged Prussian 
owner was held to be really such. 27 

The Hoop (1 C. Rob. 129). This case (Jan. 10, 1799) strongly sug- 
gests that a house of trade meant a partnership. The master knew little or 
nothing about the facts of proprietorship. He made a claim for the ship as 
the property of one Uven. The pass, however, was made out in other names. 
' ' It is, however, suggested that Uven may be a member of a house of trade. 
... A pass should describe, explicitly, one of the partners of a house of 
trade at least." If a house of trade means necessarily a partnership, as 
this suggests, the fact has an important bearing on the case of Zacharie, 
Coopman & Co., which we shall so often encounter as we proceed. That 
case was clearly one of a partnership, and it is possible that, when it was de- 
cided, the only object was to strike at a domiciled neutral who went on trad- 
ing, not only in the enemy country, but with domiciled enemy partners. 28 

The Argo (1 C. Rob. 159). "We cite this case (Jan. 22, 1799) for a 
phrase of Lord Stowell 's, "A man by birth a Prussian, but who, being a 
single man, and without a residence, had no other national character than 
that of the service in which he was employed." It shows that national 
character is primarily ascertained by family connections and residence, 
apart from business, i.e.., by ordinary civil domicile, contrary to the West- 
lake-Lindley doctrine. 

The Adriana (1 C. Rob. 313). Mr. Boland was of British birth, but 
resided from 1784 to 1794 in America. In the latter year "he thought it 
material to his interests to be present in France, to carry on his mercantile 
concerns." That was his own account, and the French connection being 
so general, and no proof or mention being made of his house of trade in 
America, nor of any circumstance pointing to a continuance of his connec- 

26 "The master corresponded with Dutch merchants, and not at all with the asserted 
owner." 

27 Cf. The Vigilantia, supra, and The Portland (the Frau Louisa) infra. 

28 In The Jefferson (ibid., p. 325, May 9, 1799), the term "house of trade" was used 
as equivalent to "partnership." 
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tion with that country (except a small and inadequate one), 29 Stowell was 
inclined to consider his character French. 

The shipment was one of brandy from Bordeaux to Hamburg. 

The original act is not a shipment made of American produce, nor with 
a destination to America ; but it is a shipment from France to another coun- 
try of Europe; it is an original adventure, not springing out of any ante- 
cedent transaction, in which the party could be considered as an American ; 
and in short, it is as much a French concern as if it was conducted by a 
French merchant. Under these circumstances Mr. Boland would find it 
very difficult to sustain his American character ; and I should be strongly 
inclined to hold that in this individual transaction, he is to be considered 
as a Frenchman. 30 

Mr. Boland thus seems to be regarded as a domiciled American carrying 
on a French house of trade. And it is rather because of the entire want of 
any American business carried on by the claimant, than because of any 
very definite organization in France, that such a house of trade could have 
been held to exist. But the judge came to the conclusion that Boland was 
not in fact the owner, and rejected his claim on that ground (April 23, 
1799). The case shows, however, that merely to be present doing business, 
and even repeated business in the belligerent country, does not of itself 
create a house of trade. It is when the business has no connection with 
the country of neutral domicile that the danger zone is reached ; and if the 
neutral is actually present in the belligerent country and is doing no busi- 
ness at all in the country of his neutral domicile, the inference of identifica- 
tion with the enemy is irresistible. 

A phrase of Stowell's in this case is worth noting: "It is hardly neces- 
sary to observe that the transactions of neutrals resident in France are, 
from the very nature of their situations, liable to great suspicions. ' ' Now, 
as Westlake would have it that everyone residing in France and trading 
there has a prize law domicile in France, such an observation would in their 
view be perfectly ridiculous. If a man has a prize law domicile in France, 
it is absurd to talk of having "great suspicions" about his transactions: 
the case has passed beyond a suspicion. 

The Vrouw Margaretha (1 C. Rob. 336). This case shows negatively 
that merely being in Spain transiently and buying wines there in course 
of transit to Holland, is but carrying on a house of trade in Spain (June 6, 
1799). 

The Susa (Dec. 30, 1799, 2 C. Rob. 251). This was a case where con- 
demnation proceeded on the unsatisfactory nature of the preparatory ex- 
amination and the papers, which did not clearly show the property to be 
neutral. It is here cited because of Stowell's dictum that 

persons carrying on the whale fishery of France, without having any foot- 
29 The fact of a single ship coming from America to Europe for him with rice and 

tobacco. As Stowell says, "the cargo might have been ordered from France." 
so Compare Mr. H. Grant's butter in The Josephine, infra. 
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ing in America, or any visible thread of connection with it; trat carrying 
back the produce to France and supplying the manufactures and industry 
of France, without any communication or intercourse whatever with 
America . . . were just as much to be considered as incorporated in the 
commerce of France, as if they were native merchants of France ... be 
their personal residence where it might. 

Such a house of trade having absolutely no trade connection with the 
neutral country is a very simple proposition. Here again it will be noted 
that Stowell now says nothing (as in The Vigilantia) about the interposi- 
tion of domiciled neutrals in such a belligerent traffic arising after the 
outbreak of the war. So far as his language goes, it is consistent with 
holding that all neutral interposition (unconnected with operations in the 
neutral territory) in the French whale fishery identified the neutral inter- 
ests with France and made them confiscable, whether the interposition 
dated from pre-war times or not. 

The Harmony (2 C. Rob. 322). In this leading case, the only cri- 
terion adopted was that of domicile (Jan. 16, 1800). The house of trade 
was America, and it was not sought to condemn its property on the ground 
that it was carrying on business in France, but merely to condemn the 
share of a partner residing 31 in France. It was in this case that Stowell 
laid down (ibid., Vol. 2, p. 329) that "Time is the grand ingredient in 
constituting domicile." And, so far from saying that a trader may get 
a "prize law domicile" by coming and trading, he gives respectful treat- 
ment to the suggestion that by coming to a country for a special purpose, 
such as trading, he may not acquire a domicile there at all. His accurate con- 
clusion is that the animus manendi is all-important. Time will generally 
clinch it, but the fact of coming for a particular purpose, such as trading, 
may have its weight in rebutting it. He commences with the very just re- 
mark that — "the active spirit of commerce now abroad in the world in- 
creases the difficulty [of determining domicile] , by increasing the variety 
of local situations in which the same individual is to be found at no great 
distance of time ; and by that sort of extended circulation, if I may so call 
it, by which the same transaction communicates with different countries, 
as in the present cases, in which the same trading adventures have their 
origin (perhaps) in America, travel to France, from France to England, 
from England back to America again, without enabling us to assign ac- 
curately the exact legal effect of the local character of every particular por- 
tion of the divided transaction. ' ' Stowell, therefore, was not unacquainted 
with our modern difficulties, encroaching on the simplicity of an older day. 
This is a consolation ! 

As The Harmony turned on domicile, its principal interest to us is 
negative. It shows what was not considered to amount to a house of trade 

si I.e., domiciled. "It is a question of residence or domicile," Stowell, at p. 322. 
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in France. One Murray, an American, was a partner in a firm which had 
a place of business in America, presumably with the novel apparatus of 
accounting. He proceeded to France and remained in that country for the 
purpose of receiving and marketing successive cargoes dispatched by his 
American partner from American ports — but the time of his residence was 
short. Short as it was, however, Stowell concluded that it was his proved 
intention to remain indefinitely in France, and condemned his share of the 
cargo. Some of Stow ell's language is open to misconstruction on a cur- 
sory reading; but on the whole he makes it clear that the residence of a 
neutral trader in a belligerent country must be permanent in order to 
confer on him the national character of that country, i.e., it must be domi- 
cile. "If a house of trade sends a partner to France, with an intention 
even of not mixing in any other trade than the business of that house, yet 
I think that such an encumbrance, connected with a permanent [italics 
ours] residence in France, would impress a national character upon him. ' ' 
Upon him, notice, not on the business, nor even on the French business. It 
is a pure question of the status and jeopardy of the individual partner. 
Had he been a mere agent, there would be no question at all ; the property 
not being his, his personal status could not affect its liabilities, whatever 
business he was carrying on for his principals, its owners. 

It seems scarcely necessary, therefore, to quote from The Harmony at 
length, and yet there are one or two passages which must be given in order 
to show, negatively, what did not amount to the establishment of a house 
of trade, involving the interest of all the partners. In the first place, Mr. 
Murray's operations were almost considered as an independent business 
with an independent capital. They came pretty near what we should now 
style a branch. The correspondence in the case pointed to the setting 
up of a general and continued commercial agency in Europe. And the 
Americans write "we draw on your capital in Europe." "Speaking of 
it," says Stowell, "as if it were a distinct establishment." They trust 
greatly to Mr. Murray's advice and initiative. "Advice respecting con- 
tracts with government. . . . We may look forward to a time not very 
remote, when the genius of liberty will bear down all its opponents, and 
create an unprecedented commercial activity in Europe. In such an 
event, we are better circumstanced than most others; as everything being 
under your immediate direction, will prove a great security." 

It was urged that there was nothing specially connecting these 
European operations with France, except Mr. Murray's personal presence 
there. And it was attempted to be asserted that he was only in France 
to escape the unwelcome attentions of English and American creditors, 32 
and not for any purpose implying permanent residence. It is indeed re- 

32 P. 340. Hamburg creditors were, however, alleged in the same breath to have 
attached his property in France, and if English creditors could not do so, yet Ameri- 
cans could. 
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markable that the case proceeded on a sort of ex post facto estimation of Mr. 
Murray's intentions. "When the ship was captured and the claim made in 
1795, he had very little connection with France indeed, and that little 
ambiguous. The suit depended for five years — and it was in view of his 
continued residence in France in the meantime that his intention to reside 
there at the time of capture was inferred. 33 It does not, of course, 
follow that a domicile acquired pendente lite would suffice to condemn, 
though such is more than probably the case. Here, it was the evidence 
that accrued pendente lite. But, coupled with letters that showed that 
another partner had simultaneously been sent over to attend to the affairs 
of the house in England, the ex post facto four years in France (joined to a 
previous shorter residence there) were held to show the animus manendi, 
and to make Murray a domiciled Frenchman. 

To sum up, he was "conducting" the business of his house, receiving 
cargoes and disposing of cargoes, giving accounts of the markets in France, 
and directing mercantile adventures there. All this did not make the 
business he carried on a French house of trade. Only his own share in 
the consignments was confiscated. And it would have equally been con- 
fiscated if he had been a sleeping partner, living retired at Aix-les-Bains. 
All the insistence by Stowell on his trading in France was merely a matter 
of evidence as proving his intention to live there. The short period of four 
years accepted as conclusive does not show, as Westlake seems to have 
imagined, that prize law domicile was a domicile obtained by comparatively 
short residence, provided it be trading residence. All it shows is that 
prize judges are rather apt to infer intentions from slender premises. We 
may feel that Mr. Murray had hard measure — and I think Stowell thought 
so, but if a person lives four years in a country, and not as a casual ob- 
server, but in pursuance of a settled trade which is expected to become 
very profitable in a future posture of the European scene, under his direc- 
tion, then it is not very strange that it should be held that he intended to 
remain there permanently, and that it was on the whole more likely that 
his wife and child would be called to him, in quieter times, than that he 
would return to their American home. But, once more, all this has nothing 
to do with "house of trade," except to show what a house of trade is not. 

The Indian Chief (3 C. Kob. 12). An appendix to The Harmony is 
furnished, about a year later, by The Indian Chief (Feb. 27, 1801). Again 
the personal domicile of the claimant is alone regarded as important. 
There is no conception of his house of trade affecting him with another 
character. His trading in the belligerent country was important only as 
affecting the question of the permanence of his residence there. 

The Citto (March 17, 1800, 3 C. Rob. 38). This was again a case 

ss "Had he returned to the United States, immediately after [the capture], I do 
not hazard much in saying that restitution would have been decreed." Per Marshall, 
C. J. (The Venus, 8 Cranch, 300.) 
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of personal domicile, as is apparent from the fact that the goods were 
claimed as the property of "the house of trade of" Collins & Bowden, of 
Guernsey. The only question was as to the share of Mr. Bowden. His 
national character for this purpose cannot have been supposed to depend on 
whether he was trading or not in some enemy country, because that would 
only have affected the goods engaged in such trade, and ex hypothesi the 
goods libelled were concerned in friendly Guernsey trade. It is apparent 
that the real question was not as to Mr. Bowden 's trading in Holland, but 
as to the permanence of his settlement in Holland. He had lived there six 
years, went to Guernsey for eighteen months on the approach of the French, 
and then returned to Holland and remained over three years "to collect 
debts." It is not surprising that, even though he disclaimed an intention 
of remaining there permanently, and professed strong anti-republican 
principles, Lord Stowell pronounced him to be affected with a Dutch charac- 
ter, apparently as domiciled in Holland, though the word "resident" is 
loosely used. 84 

The Indiana. This is a case before the Lords (Feb. 7, 1800), which was 
cited to Stowell as establishing the doctrine which may be termed that of 
contagion, i.e., that if a merchant is established as a trader in a belligerent 
country (although not personally present there), he becomes a hostile trader 
to all intents and purposes, and his goods, in whatever innocent traffic 
engaged, become confiscable. But it did not go that length. It merely 
decided, on the lines of Zacharie, Coopman & Company's case, that per- 
sonal domicile was not always and absolutely decisive. Zacharie, Coopman' s 
case (1798) had dispelled such an idea in the case of persons who, after the 
outbreak of war, continued to carry on a house of trade in the hostile 
country. That case had shown 35 that they could not go on trading as 
before (even if already domiciled in a neutral country). The Indiana 
showed that they could not go on trading as before if they went away and 
acquired a domicile in a neutral country. It is really an a fortiori case. 

Mr. Sontax, presumably a domiciled Dutch merchant, quitted Holland 
permanently on the French irruption in 1799, acquiring an Altona domi- 
cile, and the principle of The Osprey S6 probably allowed him to take 
his goods with him, or at any rate to remove them without delay. But the 
analogy of Zacharie, Coopman & Company's case prevented him from con- 
tinuing his house of trade in Holland as before. His change of domicile, 
for it must have been held to amount to. a change of domicile, 37 could not 
save him. 

34 As it so often is, since residence inferred domicile. 

35 Subject to what has been observed regarding sole partners, and persons with no 
domiciled enemy partners. 

36 Extended a little so as to cover the case of a domiciled enemy subject withdraw- 
ing from the enemy country on the outbreak of war. Halleck denies this extension to 
be law in America, citing The Venus (8 Cranch, 253). 

37 "He had emigrated," says Stowell (ibid., p. 44). His allegiance is not stated. 



ENEMY GOODS AND HOUSE OF TRADE 221 

By this time, accordingly, the idea that domicile was a sole criterion had 
been almost completely exploded. Zacharie, Coopman & Company's case, 
denying to the pre-war domiciled neutral partner of a business, carried on 
by domiciled enemy partners in the enemy country, any protection for his 
share, had really revolutionized the position, and all that remained to be 
done was to generalize the new doctrine, and show that it applied also to 
businesses where there were no partners in the enemy country, but only 
servants or agents ; whether the proprietors were originally of neutral domi- 
cile, or obtained it flagrante hello. The Indiana proves the proposition, 
in the case where the neutral domicile was obtained flagrante hello, but it 
will be long before we can point to a definite case of condemnation where 
it existed before the war. It is singularly difficult to find a square case 
of a domiciled neutral trader, or traders, carrying on a pre-war house of 
trade without enemy-domiciled partners in a country which subsequently 
becomes belligerent, and then relying on his or their neutral character to 
absolve them throughout. In Zacharie' s case there were enemy domiciled 
partners ; in The Vigilantia and The Bernon it was a post-war interposition ; 
in The Indiana, it was a case of technical enemies becoming post-war neu- 
trals ; The Portland, we shall see, was a case of the same kind ; The Harmony 
turned on belligerent domicile, and so did The Indian Chief (I). (3 C. Rob. 
12). 

The Portland (March 7, 1800, 3 C. Rob. 41). In this case we get no 
great advance in principle but some light on the crucial question of what 
constitutes a house of trade. The Portland was an American ship taken 
December 20, 1795, and restored, the voyage being from Hamburg to Lon- 
don. The contested claims were for cargo belonging to a Mr. Ostermeyer, 
goods of his on nine other ships 38 being also concerned. At the very 
outset of Stowell 's judgment, the distinction between domicile and house of 
of trade is sharply taken. " [He is] described as domiciliated at Blankanese 
[which is a suburb a few miles west of Altona and then, of course, in Danish 
Holstein], and as having a house of trade at Altona." This is the first 
occasion on which the two conceptions are distinguished. Mr. Ostermeyer 
had previously to 1794 been solidly imperial. Ostend, where he lived and 
traded on a large scale, belonged to the Emperor. 39 But in 1794, the 
French republican troops overran Belgium and occupied Ostend; Mr. 

38 The Spazamheid, Younge Ferdinand, Hoop, Juffrouw Alida, Jonge Isabella, Jonge 
Emilia, Frau Louisa, Floreat Commercium and apparently another unnamed (or, 
more probably, though Stowell is made to say "nine other ships," The Portland was 
one of the nine). 

39 It is quite irrelevant, but we remember some years ago seeing in a very well 
informed periodical (The Musical Times, London) a note of sarcastic exclamation 
placed after the quotation of the original dedication "To the Emperor of Germany" 
of Haydn's Creation: the writer being under the impression that the sovereign of 
Vienna and Antwerp was "Emperor of Austria." Needless to say, there was no Em- 
peror of Austria until 1804. 
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Ostermeyer, professing horror at their principles and practice, retreated to 
Blankanese in Denmark i0 dissolving his partnership with one De Coninck, 
and, according to his own account, severing all business connection with 
him. He established himself and his family at his new abode, and set 
up business on his own account at Altona, then in Danish territory. 
Stowell found, as had seemingly been the case in The Indiana, that the 
claimant's emigration was bona fide and permanent. Otherwise, his im- 
perial domicile would have remained, and the case would have been easy 
and in fact unreportable, as he would have been an ally trading with the 
enemy. 

Stowell struck five cases out of the proceedings: The Portland's cargo 
itself has no further interest for us, as the previous judge had implicitly 
found that the voyage had no enemy connection, and Stowell found that the 
same might be said of The Spazamheid, The Younge Ferdinand and The 
Hoop.* 1 And the claim in The Floreat Commercium failed on a point 
of procedure. The interest of the cause centered in the remaining four 
cases. 

Now the first thing that Stowell had to do was to disclaim the idea that 
if an Ostend connection was proved in respect of any of Mr. Ostermeyer 's 
transactions, the enemy character which might conceivably arise out of 
that would extend to all his business, however little it might have to do 
with Ostend. To disembarrass the proceedings of all the non-Ostend cases, 
he first of all had to make it quite clear that no Ostend trading could affect 
trade which had nothing to do with Ostend. And in performing this pre- 
liminary work, sweeping out of the cause The Portland, The Spazamheid, 
The Younge Ferdinand and The Hoop, he was not scrupulously meticulous 
about his language. His one object for the moment is to disclaim the doc- 
trine of contagion and, in disclaiming it, he is not careful to distinguish the 
various circumstances which confer an enemy character. He has in mind 
the standard case of a person domiciled and trading in one country and 
carrying on business also in others; he is not thinking particularly of 
national character based on domicile and national character based on 
trading, and he speaks of the two criteria indiscriminately. With this in 
mind, let us read these preliminary observations of his : 

Unless it can be said that trading in an enemy's commerce makes the 
man, as to all his concerns, an enemy, or that being engaged in a house of 
trade in the enemy's country would give a general character to all his trans- 
actions, I do not see how the consequences of Mr. Ostermeyer 's trading to 
Ostend can affect his commerce in other parts of the world. I know of 
no case, nor of any principle, that could support such a position as this, 

40 The fact that Holstein, though Danish, was also nominally imperial, may be 
disregarded. The imperial supremacy has never been supposed to be material on 
questions of national character. Ostend, on the contrary, was actually governed by, 
or on behalf of, the Emperor, as part of the Hapsburg patrimony. 

*i Presumably Dutch for the Hope, and (more or less) so pronounced. 
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that a man having a house of trade in the enemy's country, as well as in a 
neutral country, should be considered in his whole concerns as an enemy's 
merchant, as well in those which respected solely his neutral house, as in 
those which belonged to his belligerent domicile. 

It is clear that, except for the one purpose of disclaiming the doctrine of 
contagion, this language is not precise. To begin with, the judge speaks of 
"trade in" a country, and immediately switches off onto "trading to" it, 
a very different matter, for there is no doubt that a neutral may trade to 
an enemy. Then he ends by speaking of "belligerent domicile," whereas 
he set out to speak of "having a house of trade in the enemy's country." 
Some have inferred from this that domicile means nothing more nor less 
than trading (or trading coupled with personal presence), a conclusion 
utterly inconsistent with all Stowell's careful researches into the intention 
of permanent residence in The Harmony and The Bernon, and with his 
statement of the reason why domicile confers an enemy character, which 
have nothing whatever to do with trading. The fact is, the judge had in 
mind the standard case of enemy character, which as a fact is that of a 
merchant domiciled and trading in a particular place, and may be carrying 
on business elsewhere ; and he is not careful to insist pedantically on distinc- 
tions and varieties. It would, indeed, be impossible to lay any stress on 
the use of the word "domiciled" at all, for that would make him say that a 
belligerent domicile does not condemn the goods of the owner's business 
carried on in a neutral country, which is exactly the contrary of his 
opinion on that matter. 42 

Enough has been said to show that no definition of what constitutes 
enemy character can be built upon these obiter expressions of Stowell's, 
without making nonsense of his considered decisions. So that when we 
find him making no mention of any necessity that the neutral's participation 
in the trade of the belligerent should have sprung up post helium, we cannot 
absolutely infer from this that he had now come to think that the neutral 
who had a house of trade in the enemy country (whether he had enemy 
partners or not) was, by that fact alone, identified with the enemy quoad 
hoc. He had squarely placed the neutral's liability on the fact that he 
was interposing to relieve the enemy from the consequences of war, in The 
Vigilantia and The Bernon, only a year or two before, and I cannot see 
that he had changed his mind. I think if he had, he would have said so. 
And certainly there was nothing in The Indiana to change it. That, like 
this, was a flagrante hello case. Nor was Zacharie, Coopman & Company's 
case necessarily coercive. We have no report of the reasoning in that case, 
and there were enemy partners there. 

The obiter dicta of great men have led to very bad law. Later authori- 
ties, treating them in their humility as verbally inspired, forget to read them 

42 The Franklin, infra. 
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under qualifications of the facts of their context. "I distrust dicta," said 
a great English judge (Jessel) ; and at any rate, they should be very closely 
scrutinized. It is undeniable that, in spite of the literary charm of 
Stowell's opinions and of the care with which he polished them, they are 
often elliptical and sometimes awkward. 43 

We may now disembarrass ourselves of these perplexing preliminary 
phrases of Lord Stowell's, which after all amount only to a rather sum- 
mary clearing out of the way of a bad argument, and come to the real gist 
of the case. There were four ships which showed that Mr. Ostermeyer had 
more or less to do with Ostend, and we shall see what it was. 

In the first place, Stowell expressed a doubt as to whether the partner- 
ship had ever really been dissolved. Mr. Ostermeyer had never notified a 
dissolution, nor protested against Mr. De Coninck using his name as the 
leading member of the firm. A letter was found on board The Frau Louisa 
in the names of both individual partners; again, it seemed hard to believe 
that an exact settlement of the retiring partner's share should have been 
effected so rapidly in specie as was asserted in the deed of dissolution. 
But apart from all this, what is more to our present purpose, the question 
arose of whether Ostermeyer had not assumed the position of a sole trader 
at Ostend. Here is our important point. 

"I do not say," says the judge, "that Mr. Ostermeyer might not 
trade to Ostend from his new residence, as any other person might; but I 
think it is a circumstance open to just remark, that the tide of his com- 
merce should have set so much that way, to the very place from which he 
had emigrated in apprehension and disgust; and I think it does raise a 
strong suspicion, that he had yet an interest there, and that he had still 
a root left behind." 

This is good rhetoric, but it does not tell us much about concrete de- 
tails. And it will be remembered that it is all directed to the case of a 
technically belligerent merchant obtaining a neutral domicile. It does show 
that the volume of trade in a given center is a weighty factor in determin- 
ing whether a house of trade exists there ; also that permanent and exclusive 
agents are not, perhaps, essential. More instructive is the fact Mr. Oster- 
meyer 's explanations were finally accepted as sufficient, and The Frau 
Louisa and The Jonge Isabella claims restored. In his successful affidavit 
it was stated that he "carried on his trade from and to Ostend, solely in 
the character of a neutral merchant established at Blankanese, and having 
his counting-house at Hamburg, . . . and that he had no share whatever 
in any house of trade at Ostend, but only corresponded with different 
houses of trade at that place as neutral merchants, residing in neutral 
places, are accustomed to do." "We are left in the dark as to what the 

*3 The same qualities are found in another author who polished and re-polished, 
Campbell, the author of Gertrude of Wyoming. When he wrote rapidly he was clear 
and forcible. His touchings and re-touchings render him obscure to a degree. 
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result would have been had he maintained a counting-house or an exclusive 
agent at Ostend. His "correspondents" must have been to some extent 
agents, or it is not easy to see how he bought his cargoes. 

So what we have got from The Portland (really, The Frau Louisa) is 
this. It does not identify one with the enemy country to send ships regu- 
larly but not exclusively to the same port there for cargoes, and to purchase 
cargoes through miscellaneous agents in that port and put them on board 
for export to other countries. And this, although the merchant was former- 
ly domiciled in the enemy port, and removed there flagrante hello, provided, 
at any rate, that he took the earliest opportunity of departing, and was not 
an enemy subject by allegiance. 44 

We tabulate the ships and their voyages: 

Portland. Hamburg to London. Claim for part cargo. 
Spazamheid. London to Bmden. Claim for part cargo. 
Jonge Ferdinand. Spain to Hamburg. Claim for part cargo. 
Hoop (Prussian). Amsterdam 45 to Bordeaux. Claim for part 

cargo. 
Juffrouw Alida. Claim for part cargo. 

Jonge Isabella. Ostend to Brest. Claim for ship and cargo. 
Jonge Emilia. Dunkirk to Bordeaux. Claim for ship. 
Frau Louisa. Ostend to Bilbao. Claim for ship. 
Floreat Commercium. 

The Jonge Emilia (3 C. Rob. 51). I think Mr. Ostermeyer was lucky. 
He got his Frau Louisa and his Jonge Isabella back, the latter with cargo, 
and probably The Juffrouw Alida, shipment as well. But he finally lost 

4* The case of The Portland is peculiar, as it is not the case of a whole country 
becoming hostile (as Holland did, in The Indiana). It was only a certain part (though 
an integral part) of the Austrian Dominions, that was occupied by the French troops, 
causing these particular localities to bear a hostile character. It may be doubted, 
therefore, whether Mr. Ostermeyer ever had, even momentarily, a hostile domicile. 
His imperial domicile would subsist until he either evinced an intention of remaining 
under the French occupation, or of emigrating to a third country. [The contrary 
hypothesis, that persons domiciled like Mr. Ostermeyer at the particular place invaded, 
sustain an instantaneous and involuntary (if temporary) change of domicile upon 
invasion, seems to offer inseparable difficulties. One is not domiciled at a town, but in 
a country. You may be domiciled in France though you may never mean to spend 
a week in any particular French town. Another possible hypothesis, that persons 
domiciled in the country invaded and resident at the place invaded, change their 
domicile, is obviously inconsistent with principle, as long as domicile is maintained 
as the criterion.] And he lost no time in removal, thus clearly showing that he did 
not mean to remain under the new regime. Mr. Sontag's character, on the contrary, 
must have remained Dutch, and consequently hostile, until he quitted Holland for 
Altona. 

•45 It is worthy of notice that no importance seems to be attached to the fact that 
Amsterdam was also under French occupation in 1798 when this ship was taken. A 
house of trade, unlike a domicile, is established, not in a country, but in a town. 
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The Jonge Emilia, on the ground that she had been altogether left in the 
hands of French merchants and employed for seven consecutive voyages in 
the trade of France, etc. This is on the lines of The Vigilantia (supra). 
Is it unlawful to charter a vessel to an enemy? Certainly not. Is it unlaw- 
ful to do it again seven times? The inference seems to follow from the 
judgment; but what was its ground? Of course, a French merchant will 
carry on the trade of France, but the stress laid on the "seven times" 
seems to show that the mere charter to a French merchant does not, 
of itself, identify the vessel with French trade. It is the constant em- 
ployment (commencing after the outbreak of war), of the vessel in trade 
to and from France, with French produce and the imports of domiciled 
Frenchmen, that apparently makes her true owner's employment of her 
one of the mercantile activities of France. This is just The Vigilantia 
over again. 46 

The Josephine (4 C. Rob. 25). This case, decided on July 14, 1801, 
does not really seem to turn on house of trade, but on domicile. Otherwise 
it would be good authority for the as yet unsupported proposition that 
neutral-domiciled merchants carrying on a house of trade in a country which 
becomes belligerent with no partners domiciled there, cannot continue it 
post helium exortem, except as belligerents quoad hoc. But clearly, I 
think, Mr. Skipwith, the proprieter in that case, was personally domiciled in 
Paris, where he was American consul. 

The Madonna delle Gracie (4 C. Rob. 195). This case is only noted 
on account of a curious confusion between trading with the enemy and 
having a house of trade in the enemy's country. Escott had wines at 
Malaga, and Gregory at Barcelona. Both quitted Spain, and after some 
time exported some of their wine. Escott 's was condemned,' 17 and Greg- 
ory's released. All the reasoning of the former case, as to the danger 
of improper communications which would arise, if trade were allowed with 
the enemy, seems to apply to the latter also, yet the shipment in The 
Madonna delle Gracie was released (Feb. 10, 1802), on the ostensible ground 
that Gregory was not a trader, and had no house of trade in Barcelona, 
but merely stocked wine there for the use of the Mediterranean fleet. It is 
impossible to reconcile the reasoning of the two cases, and one is driven to 
the conclusion that The Madonna delle Gracie was wrong. There is 
just one little light, at the close of the judgment, tending to identify a 
"house of trade" with bricks and mortar. Commenting on the asserted 
fact that Mr. Gregory had not given up his Barcelona house, Stowell says, 
"this was nothing more than his own mansion and not a house of trade." 
Such an idea was afterwards repudiated in The Jonge Klassina. 

«See The Juffrotcw Elbrecht (supra) and The Jonge Ruiter (infra), where mere 
employment in belligerent trade, without charter, was held in the circumstances in- 
sufficient to condemn. In The Vigilantia, there was indeed no charter, but much identi- 
fication in the nature of the traffic. *iThe Hoop (1 C. Rob. 203). 
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The Herman (4 C. Rob. 228). This is one of the most important cases 
on the subject. Mr. Rudolf carried on business at Bmden and in Lon- 
don. Was he a London merchant or an Emden one ? 

Mr. Rudolf was much in transit between the two places. He was domi- 
ciled in Emden, but had resided in London up to 1796. He was by birth 
a Hanoverian. At the time of shipment he was in London, but transiently. 
It is unfortunate for science that the two houses were obviously quite dis- 
tinct. In London Mr. Rudolf was a partner with Mr. Living; in Emden 
he was established on his own account, and the Living partnership had not 
the least interest in the Emden affairs. As an Emden neutral merchant, 
he ordered cheeses to be laded at Amsterdam, and consigned to the London 
establishment, but not so as to confer any interest on them. Stowell held 
that this was not trade with the enemy (March 19, 1802). The London 
house was not concerned in the transaction, except as possible agents. The 
mere fact that Mr. Rudolf was a partner in a London firm did not, any 
more than in Ostermeyer's case, make him an Englishman in his affairs 
unconnected with that house. And his momentary presence in England (if 
such were the fact), made no difference. "I cannot think that a person 
being in London on such an occasional errand, and giving orders, during 
his stay here, for a shipment in the enemy's country on account of his 
house at Emden, would, on that account, . . . render [his property] liable 
to be considered as British property, engaged in trade with the enemy. ' ' 48 
That is to say, the Emden trader had not established a house of trade 
in London merely because he was there momentarily, ordering goods to 
be sent thither, to be received by a different firm of which he was an 
influential partner. Nor was the transaction undertaken by the latter 
firm, so as to make the transportation an act of trading with the enemy. 

This case will readily be distinguished from those that immediately 
follow, by the fact that a substantial interest and business was shown to 
exist in the neutral country. Where there is such a substantial business, 
it will be comparatively easy to represent the transactions, even of its 
partners, in the belligerent country, as modes of its activity, essentially 
neutral rather than belligerent. 

The Dree Gebroeders (March 25, 1802, 4 C. Rob. 232). This throws 
a most useful light on what amounts to engaging in the trade of a bellig- 
erent country. Mr. Grant, an American, came, as Mr. Murray did, 49 to 
Europe to look after his debts and to reclaim some property from France, 
as also to take back his wife and family who had been in England for the 
children's education. This was in 1798, but as Mrs. Grant declined to 
hazard the risk of capture by French cruisers, Mr. Grant, instead of going 

48 This seems to discredit the modern proclamations which fulminate against the 
trade with persons "being in the enemy's country." 

49 The Bernon, supra. 
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to America, went to France 50 (Feb., 1800), to recover his debts. Unable 
to remit the proceeds, he bought vessels and cargoes which he sent to Eng- 
land, a startling proceeding at first blush — but after all, what is to prevent 
an American merchant from sending his own goods in his own ship from one 
friendly port to another? And the transaction might have passed, and 
did pass, when two of the ships were captured in the Channel. But Mr. 
Grant, encouraged, went farther. After visiting England he returned to 
France, got in more debts, and bought butter to send to Lisbon. This did 
for him. "What is this but a voluntary mercantile speculation in the 
enemy's trade? It is not the case of a man withdrawing his property to 
England, but engaging in new speculations, and standing on the same foot- 
ing as any other merchant in the country of the enemy." Yes, but may 
not an American merchant trade with France? Must every neutral in 
France put up his shutters at the outbreak of war? Is he not allowed to 
buy butter, in his character of a Philadelphia merchant, with the proceeds 
of sales made by him in that character? And if he buys it, is he not 
allowed to send it to a market ? Seemingly not, though it is not clear what 
he is to do. He can buy bills, but why are bills better than butter? "Would 
the result have been the same if the butter had been destined for the seat 
of his trade in Philadelphia — or for any American port? 

Stowell reinforces his decision, though disclaiming all necessity for 
reinforcement, by observing that Mr. Grant had ceased to act as a gen- 
eral merchant of America, confining himself to the shipment of the produce 
of his estates. "A person confining himself to the shipment of the produce 
of his own estate does not stand exactly on the same footing as a general 
merchant, retaining a mercantile domicile, 51 by his house of trade." Would 
that apply to a manufacturing exporter, and tend to restrict his per- 
missible dealings in belligerent countries? Or is the situation of a landed 
proprietor so far removed from vulgar trade, that it has no analogy 
to the position of a manufacturer? At any rate, Mr. Grant's mercantile 
connection, if any, with America "hung by a mere thread." "This is 
a transaction not originating in any purpose of remitting his funds to . . . 
America, but in an independent mercantile speculation from Cherbourg to 
Seville, or Lisbon. It is, I think, not entitled to be considered in an 
American character." 

It is important, however, to notice that Stowell expressly refrained 
from pronouncing that the claimant was a French merchant. He only de- 
cided that he was not acting as an American merchant. He might be a 

bo The packet service between Dover and Boulogne remained uninterrupted through- 
out the war. 

sij.e., retaining the power to represent his goods as concerned in the transactions 
of a substantial business in a neutral country, although the actual locale of the 
transactions may have been in a belligerent one. This is the only use (I think) of 
the term "domicile" by Stowell. 
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British merchant and, in such a case, the transaction was trade with the 
enemy. It is a little inconsistent to be, on the one hand, so sure that Mr. 
Grant was "standing on the same footing as any other merchant in the 
country of 'the enemy/ " and, on the other hand, to reserve the possibility 
of his standing on the same footing as any other merchant in Britain. 
In spite of Stowell's disclaimer, it seems reasonably clear that he was 
regarded as carrying on either a French or an illicit British trade, not 
because he might not buy butter and send it abroad for the benefit of an 
American business, but because he had practically ceased to have any 
commercial status in America. His house of trade was under his hat; if 
he took his hat to France, then it did not take much to infer that the 
house went with it. 

This case, therefore, supports our proposition that, if no substantial 
commercial establishment exists in the neutral country, it will be difficult 
to prove that the place where business is actually done is not the locale 
of a house of trade, and this, even if the volume of the business is very 
small and the circumstances special. 

The Vriendschap (Feb. 2, 1802, 4 C. Rob. 166). Here, as in The 
Anna Catharina (infra), we find the phrase "having a house of trade" 
used of a sole proprietor. Stowell lays down the usual rule that a person 
engaged in the navigation of Dutch ships must be considered Dutch, and 
adds the curious rider that this will affect other trade of his which has 
' ' no distinct national character. ' ' He says : 

I do not mean to say that, if he had a house of trade at Hooge [in 
Denmark] , from which a trade was carried on to other ports of the north, 
his employment in Dutch navigation would necessarily affect that par- 
ticular and distinct commerce ; but it would, I think, spread its consequences 
over his affairs generally, and on such of his property as might be em- 
ployed in a course of trade that had no distinct national character belonging 
to itself. 

That is, the navigation of ships is not only analogous to the maintenance 
of a house of trade, it is almost equivalent to domicile. In fact, Mr. 
Barends' (the master's), career is examined from the point of view of 
residence; he is found to have been "very much resident in Holland," 
and it is observed that "it is not an occasional visit to Altona or Hooge 
that will continue his native neutral character ... in opposition to a 
regular course of employment in the enemy's country and trade." This 
is a very singular hybrid situation. Unlike domicile, the employment of 
a master mariner does not confer on him a hostile character apart from 
his place of trade. Unlike house of trade, it does not extend beyond his 
actual business in the hostile country. This may fairly be regarded as 
a freak. I doubt whether Lord Stowell had completely analyzed the 
position, and probably it would be much more satisfactory to say that in 
the circumstances, the master had acquired a Dutch domicile. As a 
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matter of fact, apparently on his proving that he had ceased since 1798 
to reside in Holland, his ship was restored. 

The Anna Catharina (4 C. Rob. 107). It was noted above that in 
The Liberty (Zacharie, Coopman & Co.), The Juffrouw Louisa Margaretha, 
The Hoop and The Jefferson, the term "house of trade" was apparently 
used as implying a partnership. The present case (Aug. 3, 1802) shows, 
like the text, however, that this is not necessarily its meaning. The judge 
refers (p. 110) to Mr. Robinson, "now described ... as having a house 
of trade ... at Curacoa. ' ' 

For the rest, The Anna Catharina was a case of condemnation for em- 
barking in the privileged monopoly trade of the enemy. 52 But we pro- 
ceed to cite from it some important observations on the position of per- 
sons trading to belligerent countries, and their risk of being considered 
merchants of those places. 

They have a stationed resident agent in the Spanish settlement, for the 
very purpose of conducting this permanent commercial undertaking. It 
is not, indeed, held in general cases, that a neutral merchant, trading in 
the ordinary manner, to the country of a belligerent, does contract the 
character of a person, domiciled there, by the mere residence of a stationed 
agent ; because, in general cases, the effect of such a residence is counteracted 
by the nature of the trade, and the neutral character of the merchant him- 
self. 

This is a cryptic and confused utterance, but it is plain that Stowell's 
meaning is that a principal domiciled in a neutral country will not be pre- 
judiced by the residence and possible domicile of, or the trade done by his 
agent in an enemy country, provided it all comes under the head of 
trading "to" it. As a clear statement of that important point, it fur- 
nishes one of our most valuable points d'appui. 

The Phcenix (Nov. 2, 1803, 5 C. Rob. 20). This well-known case is 
only cited for completeness, and for the emphasis which it places on 
domicile ("local residence"), 53 apart altogether from trade, as the cri- 
terion of national character. Westlake endeavored, on one occasion, to 
excuse the qualification of a general statement of Lord Stowell's (restricting 
it to "merchants"), by observing epigramatically that he must have 
meant merchants, because "wherever there are cargoes, there is trading." 
But this case shows that it is not true to say that wherever there are cargoes, 

52 But, in The Vreede Scholtys (Jan. 10, 1804, 5 C. Rob. 5, note), Stowell seems 
to think it doubtful whether the subjects of other Powers, who are, by exceptional 
favor, admitted to a close trade of a particular state, necessarily become affected with 
the belligerent character if that state goes to war. Perhaps there is a distinction 
between mere close trade and privileged trade — the latter bringing the trader into 
intimate relations with the government, and making the goods normally the property 
of the latter immediately on importation. 

53 The head-note speaks of the claimants as "personally domiciled" ; the text speaks 
of "local residence." 
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there are merchants. A planter is not commonly termed a "merchant," 
though he sells his produce. The main point of the case, of course, is 
that the produce of the soil, exported by its owner, is affected by the 
character of the place. "The possession of the soil does impress upon 
the owner 54 the character of the country, as far as the produce of that 
plantation is concerned, in its transportation to any other country, what- 
ever the local residence of the owner may be." Presumably this applies 
to mines, ranches, etc. To factories? 

The Diana (Dec. 19, 1803, 5 C. Rob. 60). Here Stowell again insists 
on the necessity of an intention for "permanent" residence as conferring 
an enemy character. Mere "trading residence," therefore, is not (as 
Westlake seems to have imagined) prize-law domicile. 55 

The Ocean (5 C. Eob. 90). This is not the well-known case of The 
Ocean (3 C. Rob.), on imblockaded canals, but one decided on Jan. 27, 
1804. It shows that a person "settled as a partner in a house of trade 
in Holland" (and, we may take it, domiciled there), was at liberty to 
dissolve his partnership and withdraw his trade. Even though he was 
forcibly prevented from withdrawing his person, he could not be regarded 
as a Dutch subject. It may be noted, however, that he had ultimately 
escaped and returned to England; otherwise, one doubts whether he could 
have experienced the same leniency. 56 

The Doornbaag (5 C. Rob. 91, note). This shows that the party re- 
moving forthwith from the enemy or invaded country, may take his goods 
as well, without incurring enemy character. It is an interesting case, as 
it formed the basis of innumerable applications for the bounty of the Crown 
on the part of persons who did not fall within this lenient rule (Cf. 
Admiralty In-Letters, British Records Office, passim. 57 

s* Qu. "Possessor" ? Would not the principle apply to a lessee or bona fide pos- 
sessor ? 

55 gee Marshall's masterly analysis of this case and the Boldes Lust in The Venus 
(8 Cranch, 253). 

56 As to withdrawal on the outbreak of war, see The Solde Hoop (1 Acton 32), and 
especially per Marshall, C. J., in The Venus (8 Cranch at p. 306). 

s^Halleck (International Law, II, c. 23, §6) seems to deny that a domiciled enemy 
can quit his domicile in safety on the outbreak of war ; and cites The Venus ( 8 Cranch ) . 
See this case infra. Cf. per Marshall, C. J. (ibid.). "I cannot admit that an American 
citizen who had gained a domicile in England, during peace, and was desirous of return- 
ing home, on the breaking out of war, but was detained by force, could, under the 
authority of [The Indian Chief] be treated as a British trader, with respect to his 
property embarked before a knowledge of the war" (p. 301). 

(To be concluded in the next number.) 



